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Signs of life in the economy?  
I sure think so. Personally, our 
office phones are ringing again 
and business seems to be getting 
back to normal. Yes, banks are 
lending, the newspapers are not 
100% filled with doom and gloom 
and the stock market is well above 
its lows. Still, this issue speaks 
to those who may be struggling, 
namely, “Message to Business 
Owners Trying to Restructure”  
and “Success and Happiness Not  
for Wimps.”

This issue of The Business Owner Journal also speaks to those 
who are considering taking advantage of opportunities to pick 
up some distressed assets. After all, if you assume that good 
times will indeed return, there are likely some opportunities 
today to make some smart investments. If this is you, read 
“Buying a Business: Stock Purchase vs. Asset Purchase?” and  
“A Fool and His Money Are Soon Parted (Investing  
vs. Gambling)”.

Finally, this issue continues our series on cost reduction 
and profit enhancement strategies. The feature is “Peer 
Benchmarking.” If you are not doing it, add it to your list of 
priorities. I hope the articles herein will help convince you to 
do so.

To be sure, this issue contains a bevy of practical and 
motivating articles for you and only you — the business owner. 
Yes, you can grow your business profits. We can help.

Regards,

David L. Perkins, Jr.
Publisher and Editor

Password: Bench (good until release of July – August issue)
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Employee Non-Compete, 
Non-Solicitation and  

Anti-Piracy Agreements

strategy, but business owners should take 

and should be used, and their limitations, 

agreement is interpreted is all-important 

 
 

 

agreements have been rendered null and void, leaving employers 

Crafting Agreements with Higher Odds of Enforceability.  

 
have upheld agreements that 

continued on page 4    

Business owners who 
have non-compete 
and/or non-solicitation 
agreements in place 
with their employees 
should resist the 
temptation to place 
unmerited reliance on 
their usefulness and 
enforceability.
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business owners who wish to obtain 

wise to use agreements that are narrower 

Anti-Piracy Agreements. An “anti-

law attorneys now suggest that employers 

Non-Solicitation Agreements. A non-

Confidentiality Agreements.  

an agreement by the employee not to 

Multipronged Strategy Is Merited.  

Risk mitigation strategies that go beyond 

> 

> 

whether he/she is an employee or 

> 

maintains a relationship with, or 

you have multiple salespersons, 
 

 

Be Prepared for Vehement Employee 
Resistance.
Virtually all people try to gain and retain  

My suggestion is that you fight the 

stable and enduring, we have to be willing 

Michael Lissau, employment law specialist 
with the law firm of Hall Estill, generously 
provided his expertise for this article. Other 
resources used include:

 “West Virginia Supreme Court Upholds 
Validity of Non-Piracy Agreements in 
Employment Contracts,” b

“Covenants Against Competition in 
Franchise Agreements,” Second Edition, 
2004, American Bar Association

  ❑

Employee Non-Compete, Non-Solicitation and Anti-Piracy Agreements, continued from page 3

❑

Peer Benchmarking: #1 Tool for Improving Your Business, continued from cover

MANAGEMENT



MANAGEMENT

The Business Owner, May/June 2009    5

initiative to get this important member 

the members to agree to provide some 

been using RMA “Annual Statement 

aggregates them and publishes the 

Comparing Peer Data to Your Company 
Data.

the first task entails understanding 

statements in a manner that mirrors the 

various ratios in the same manner as the 

 

the past shown a willingness to be open 

support and 

not peer-leading 

Set goals and 

This article is the third in a nine-part series 
on Cost Reduction and Profit Enhancement 
Strategies. See samples of RMA data on the 
next page.  ❑

Peer Benchmarking: How to Get Started

January-February 2009 Issue:
> Profit Enhancement Through Cost 

Reduction: The Time Is Now
> First Step Toward Profit 

Enhancement? Break Down 
Employee Resistance

> Cost Drivers and Where to Look to 
Lower Cost

> Want to Improve Profit?  
Everything’s Negotiable

March-April 2009:
> Optimize Your Organizational 

Structure to Eliminate Waste, 
Increase Profit

> Cost Reduction: Setting Priorities 
and Where to Look First

▼  This Issue, May-June 2009 issue:
> Peer Benchmarking: Compare Your 

Company to Others, Find Out What’s 
Possible

July-August 2009 Issue: 
> Internal Benchmarking: How to 

Use Your Company’s Historical 
Performance Data to Enhance Profit

September-October 2009 issue: 
> Assess Organization-Wide 

Productivity to Maximize Profit

November-December 2009 issue:
> Work Sampling: An Inexpensive Way 

to Assess Employee Productivity,  
Set Standards

January-February 2010 issue:
> Using ABC Inventory Control to 

Carve Tax-Free Cash out of Inventory

March-April 2010 issue:
> How to Improve Your Sales Forecasting

May-June 2010 issue:
> Product and Service Pricing: Get It 

Right to Maximize Profit

The Business Owner Series on Cost Reduction and Profit 
Enhancement Strategies

Peer benchmarking 
may be the #1 
tool available for 
business owners 
wanting to improve 
the performance of 
their business. 
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Sample of RMA Statement Studies Data, 1 of 2
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Sample of RMA Statement Studies Data, 2 of 2
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F INANCE & CAPITAL

STRATEGIC

 

 
 

About how they view your options, their 

the options available to you in the agreement and the limits 

  ❑

Message to Business Owners Trying to Restructure

question should not

know the answer to this simple question, 

does not have to be material and the time 

 

have others assess the materials and/or 

 
What pertinent data are available? When 

together, you will 

More important, 

knowledge that will enable you to improve 

❑

Competitive Intelligence: A Strategic Imperative

Try not to settle 
for simple short-
term survival. 
Go for improving 
your situation for 
the long term. 

The design of 
an appropriate 
competitive 
strategy requires 
that you know your 
competitors.
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Can Your Contracts Also  
Help “Sell”?

 

There are no rules on what it cannot

❑

Sowing Seeds of  
Future Financial Demise

”The single most powerful tool for winning a negotiation is the ability to get up and 
walk away from the table without a deal.”

you
❑

Success and 
Happiness  

Not for Wimps

to walk away when the deal is not good or 

does not mean that you must be angry, 

 

 

 

❑
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the investor who survives and earns a 

and the purpose 
is to earn 

When you 

a profit, you are 

When you win, you say, “Oh, wow, 

Better Chance of Profit Than Loss. 

profit than loss, and this is determined 

proposition and you do not have sound, 

Quantity and Quality of Information. 

 
his/her time and dollars unless he/she  

 

about an investment is not available in 
adequate quantity or quality, the investor 

 

Performance History. Maybe the 

 

in 1973-1975, 1982, 2001 and 2008-

really assess how the business might 

Speculation.

are based on a reasoned, thorough and 

Capital Preservation. The ability to 

 

Margin of Safety. 

investments, they are gambles, and the 

 

 

in good times and bad

will be able to meet all obligations, 

Return on Investment.

an investment, but this should be a 

investments are made, the overall 
return should be very positive (see 

Return of Investment. An investment 

A Fool and His Money Are Soon Parted
(Investing vs. Gambling)

continued on next page    

The savvy investor 
— or, more aptly, 
the investor who 
survives and earns a 
fair return over the 
long term — knows 
the difference 
between investing 
and gambling. 
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is used in a manner that allows losses on 

Diversification. An absolutely 

Time Horizon.

table or on a ball game, you learn your 

 

Time Value of Money.

today is worth more than a dollar 

 
on investment

 

Optimism vs. Arithmetic.

investment should be based on 

Risk and Required Rate of Return. 

nature, have variability as to return but 

as to whether a return will be earned 

levels rise, the investor should demand 

new business ventures should provide 

Investment Performance in Difficult 
Economic Times. Many poor 

many businesses and/or investments 

Guilty Until Proven Innocent. 

pleasing 

investor should keep this in mind at 

ambition should be to prove he is no 

investing and earn healthy returns over 
the long run; one need only adhere to 

The following provided meaningful guidance 
for this article:

Graham and Dodd’s Security Analysis, 
Fifth Edition, authors Sidney Cottle, 

The Intelligent Investor, 
, Fourth Revised Edition, 1973, 

The Warren Buffett Way, 
 

❑

A Fool and His Money Are Soon Parted (Investing vs. Gambling), continued from previous page
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SELLING AND BUYING A BUSINESS

asset purchase

vendor lists, web domains, websites, 
trade names, logos, marketing 

stock purchase

Liability Considerations.

 

Tax matters.

IRC Section 338 Election.

 

Buying a business is a very serious, complex matter. Seek the advice 
of legal, tax, and merger & acquisition experts such as Acquisition 
Advisors (www.AcquisitionAdvisors.com).  ❑

Buying a Business:  
Stock Purchase vs. Asset Purchase?

Business purchases 
effected by stock 
can be more 
challenging for 
the buyer from a 
liability containment 
standpoint.
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Have a “Most Trusted”?  
An “Incredibly Loyal”? Watch Out!

Scams hide behind smiling faces. These are the words of Phil Mulkins, Tulsa World newspaper 
Action Line writer, in response to a question about how one might keep oneself from being 
stung by fraud.

“People who think they can spot investment scams can’t because they’re suckers for smiling 
faces,” says the Council of Better Business Bureaus website (according to Mr. Mulkins).  
“They look professional and appear successful,” it continues.

To be sure, fraud is prevalent. According to the Association 
of Certified Fraud Examiners (ACFE), U.S. organizations lose 
5% of their annual revenues to fraud. Applied to the United 
States Gross Domestic Product, this 5% figure would translate 
to approximately $700 billion in fraud losses. Small businesses 
suffer disproportionate fraud losses. The median loss suffered 
by organizations with fewer than 100 employees was almost 
$200,000 per scheme, and most involve the accounting 
department or upper management.

Research also shows that when fraud is perpetrated by employee on employer, it’s typically 
carried out by the employee who is most trusted. The golden boy. Your closest confidante.

From what I’ve read and what I’ve painfully experienced, fraud — when it occurs in a single 
event — is made possible, in part, with pressure, stress or emotion. A skilled fraudster finds 
a way to bring these elements to bear on the victim, usually the person who must provide 
approval, access or authorization. Or the fraudster waits patiently and strikes when outside 
forces rise up and conveniently apply pressure, stress or emotion.

In the case of investment scams, a la Bernie Madoff (United States) or Pacific Continental 
Securities (United Kingdom), it might be a hot stock tip that must be seized on right away. 
It’s “come on, you want to get off the sidelines and make some big money, right? Here’s your 
chance. Let’s take down $50,000 and make a quick $100K.”

In the case of fraud in the workplace, it might be that you are under considerable time 
pressure and stress from unrelated matters, and the perpetrator presents you with the 
resolution to the problems that you have been having in your relationship with him/her.  
“I really want to get this resolved now. Do me a favor and just sign this. It’s not perfect and I 
know it’s deficient in these areas, but trust me. We’ll work the rest out later.”

In short, watch out for:

Watch out when you feel yourself really needing, or wanting, to accommodate someone. 
Watch out when you feel yourself really wanting to make another person feel that you trust 
him/her or feel that you approve of his/her efforts. Finally, watch out when you find yourself 
listening to the assurances of others rather than the voice inside your own head that’s saying 

  ❑

Watch out when you 
find yourself listening 
to the assurances of 
others rather than the 
voice inside your own 
head that’s saying 
“this smells funny!”
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SELLING AND BUYING A BUSINESS

Q&A: Does Your 
Business Indemnify You 
from Personal Liability?
Question:

Answer: Whenever there are minority owners, you have 

 

❑

Reconciling Value with 
“Offer for Purchase”

ego-stroking to throw around big 

when a business owner who is 

your time has little value to you, 

❑
“Do me a favor and call Tom. It looks like Jerry is on to something.”

© Mark Anderson, All Rights Reserved www.andertoons.com

RISK MANAGEMENT

An offer, by its very 
nature, does not say 
much about ABILITY 
to pay.

I see MANY business 
owners get confused 
about this issue of 
value as it relates to 
“offers.”
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❑

Eight Ways to Maximize Your Odds of  
Getting Paid

CASH FLOW

Harvest Cash by 
Reducing Inventory

❑
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